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Fair Practices for Legal Financial Obligations
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Measure

Definition:

Ratings by judicial officers, court administrators, and court staff on the importance
of practices used by the court to determine, monitor, and enforce compliance by
defendants with legal financial obligations (LFOs).

Purpose:

Using a short survey, this measure provides a method of self-assessment for court
personnel to evaluate the utility of their current processes and gauge the importance
of incorporating additional recognized good practices to enhance defendant
compliance with LFOs.
While everyone should be held accountable for violating the law, the imposition of fees
and fines should come with appropriate payment options and an explicit recognition
of an individual's ability to pay. When imposing and enforcing LFOs, it is incumbent
on court leaders to develop and implement practices that are, to the greatest extent
possible, fair to all individuals and are perceived to be so. Approaches to handling LFOs,
including assessing ability to pay, differ dramatically from state to state. At a minimum,
the U.S. Supreme Court case Bearden v. Georgi,a requires courts, when faced with a
defendant who has not paid their LFO, to conduct an inquiry into the defendant's
ability to pay and determine whether non-payment was willful prior to incarcerating the
defendant. However, some states require or permit consideration of ability to pay at the
time of sentencing.
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r This self-assessment takes ability to pay as a starting point and
enquires into the presence and use of practices such as:

• reasonable payment plans
• appropriate community service options
• practical efforts to reduce failure to appear rates
• equitable policies to minimize suspension of a driver's license
• easy-to-find information on court fees and fines
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Method:

• periodic training for judicial officers and court staff on issues related to ability to pay
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The self-assessment is designed to assist court personnel clarify why attention to fair
practices involving LFOs is important and to provide a means to examine their own
practices related to the handling of LFOs.

Step 1 : Discuss Why it Matters
Assessing ability to pay is of interest because methods for how to make that assessment
are not well established in many jurisdictions; thus, they are often a matter of wide
judicial discretion. In the absence of clear guidance on how to determine ability to pay,
the potential exists for the imposition of LFOs to result in racial and gender disparities
and undue hardship on those unable to pay. To address this concern, some states have
developed materials such as automated calculators, as well as checklists, forms, and
bench cards for judges to guide them in determining ability to pay. These materials
include guidance for calculating income, identifying the full range of an individual's
financial obligations, developing and enforcing reasonable payment plans, and using
collection and compliance improvement strategies.

